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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO. 44663
)
v. ) IDAHO COUNTY NO. CR 2014-58163
)




STATEMENT OF THE CASE
Nature of the Case
Michael L. Jensen appeals from the district court’s Order Denying Rule 35 Motion.
Mr. Jensen was sentenced to a unified sentence of four years, with two years fixed, for his felony
operating a motor vehicle while under the influence conviction.  He asserts that the district court
abused its discretion by denying his Rule 35 motion for a reduction of sentence.
This Reply Brief is necessary to address the State’s assertions that Mr. Jensen waived his
right to appeal, failed to present new or additional information in support of the Rule 35 motion,
and had filed a previous Rule 35 motion.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Jensen’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but are
incorporated herein by reference.
ISSUE
Did the district court abuse its discretion when it denied Mr. Jensen’s Idaho Criminal Rule 35
Motion for a Reduction of Sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Jensen’s Rule 35 Motion For A
Reduction Of Sentence
The State has erroneously asserted that because Mr. Jensen waived his right to appeal
“the judgment and sentence” and failed to present new information in support of his Rule 35
Motion, his waiver also “incorporated his right to appeal from the denial of his Rule 35 request
for leniency.”  (Respondent’s Brief, pp.3-4; R., p.66.)  Mr. Jensen’s waiver of rights specifically
noted that the “Defendant expressly reserves his right to appeal any subsequent decisions of the
Court related to a subsequent revocation of probation or motion to reduce the sentence pursuant
to Idaho Criminal Rule 35.”  (R., p.66.)  As such, it is clear that his waiver did not include any
waiver of his right to appeal the denial of the Rule 35 motion.
Further, State v. Rodriguez, 142 Idaho 786, 787 (Ct. App. 2006) is not applicable to the
facts  of  this  case.    In Rodriguez, the Court noted that “because [the defendant] filed no new
evidence in support of that Rule 35 motion, an appeal from the order denying the motion would
amount to nothing more than a challenge to the reasonableness of the sentence as originally
imposed”  and  that  to  allow  the  appellate  challenge  of  the  Rule  35  in  this  circumstance  would
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allow  the  defendant  to  “evade  the  appellate  waiver.  .  .” Id. Mr. Jensen’s case is easily
distinguishable for two reasons.
First, Mr. Rodriguez was sentenced to a prison term and then immediately filed a Rule 35
motion. Id. Mr. Jensen was sentenced to a probationary term, probation was revoked, he was
sent on a rider, and then jurisdiction was relinquished prior to the filing of his Rule 35 motion.
(R., pp.86-90,121-122, 132, 134-135.)  As such, Mr. Jensen’s Rule motion could not be
characterized as a motion challenging nothing more than the “reasonableness of the sentence as
originally imposed” because he was clearly seeking an opportunity to be placed on probation or
to serve a reduced sentence after several intervening events.
Additionally, unlike Mr. Rodriguez, Mr. Jensen provided new or additional information
in support of his Rule 35.  Mr. Jensen’s arguments in support of this assertion are located in the
Appellant’s Brief and are incorporated herein by reference.
The State has also erroneously asserted that the district court did not have jurisdiction to
consider Mr. Jensen’s Rule 35 motion because it was a successive Rule 35 motion.
(Respondent’s Brief, p.4.)  The State asserts that a motion under Rule 35 was made during the
rider review hearing.  (Respondent’s Brief, p.5.)  However, this is a misrepresentation of the
events of the hearing.
At the rider review hearing, the district court noted that Mr. Jensen could file a Rule 35
motion and then articulated that the court has the authority to modify Mr. Jensen’s sentence at
the rider review.  (Tr., p.9, Ls.13-18.)  Defense counsel then requested that Mr. Jensen be placed
on probation or, alternatively, that his sentence be reduced.  (Tr., p.10, L.24 – p.11, L.5.)  While
counsel did request leniency for his client at the rider review hearing, such a request was made
only pursuant to the district court’s authority to make sentencing decisions when determining
4
whether  to  relinquish  jurisdiction.   A  district  court  must  evaluate  whether  probation  would  be
appropriate under I.C. § 19-2521 before relinquishing jurisdiction over a defendant. State v.
Statton, 136 Idaho 135, 137 (2001).  The decision to place a defendant on probation, or instead,
relinquish jurisdiction over the defendant is a matter within the sound discretion of the district
court. State v. Hood, 102 Idaho 711, 712 (1981); State v. Lee, 117 Idaho 203, 205-206 (Ct. App.
1990).  As such, the request was not a verbal Rule 35 motion; a fact that was recognized by the
district court at the end of the hearing when it noted, “[n]othing is barring [defense counsel] from
filing a Rule 35 motion at later point in time in the matter within the timeline based upon this
Court’s decision.”  (Tr., p.21, L.25 – p.22, L.3.)
Further, the State misrepresented the events of prior hearing again when it articulated that
“[a]t the hearing on Jensen’s second Rule 35 motion, the district court acknowledged that there
was ‘a previous motion for leniency’ in this case.  (Tr., p.28, L.1.)”  (Respondent’s Brief, p.5.)
While the district could did make the quoted statement, it was immediately followed by “but I
am going to view this as your first Rule 35 motion in this matter, so you may proceed.”
(Tr., p.28, Ls.1-3.)  Therefore, as recognized by the district court, no previous Rule 35 motions
had been made verbally or through a prior filing and the district court had jurisdiction to rule on
the motion.
For the reasons stated above and in the Appellant’s Brief, Mr. Jensen maintains that the
district court abused its discretion in denying his Rule 35 motion.
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CONCLUSION
Mr. Jensen respectfully requests that this Court reduce his sentence as it deems
appropriate.  Alternatively, he requests that the order denying his Rule 35 motion be vacated and
the case remanded to the district court for further proceedings.
DATED this 21st day of July, 2017.
__________/s/_______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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